
5.0 CONSULTATION AND COORDINATION


5.1 Federal And State Agencies Consulted 

North Dakota Health Department, Division of Air Quality, Bismarck, North Dakota 
State of North Dakota, State Historical Society, Bismarck, North Dakota 
State of North Dakota, Public Service Commission, Reclamation Division, Bismarck, North Dakota 
US Fish and Wildlife Service, North Dakota State Office, Bismarck, North Dakota 
Army Corps of Engineers, Bismarck, North Dakota 

5.2 List Of Contributors And Reviewers 

BLM North Dakota Field Office 
Mike Nash Technical Review 

BLM Montana State Office 
Randy Heuscher Solid Minerals Coordination 
Rebecca Spurgin Coal Program Coordination 
John Thompson NEPA Coordinator 
Gary Smith Cultural Resources Coordination 
Gayle Sitter Wildlife Coordination 

Office of Surface Mining Reclamation and Enforcement, Western Regional Coordinating Center 
Floyd McMullen EIS Project Coordinator 
Foster Kirby Archaeologist 

5.3 List Of Preparers 

Name Education/Experience 

BLM North Dakota Field Office 

Lee Jefferis M.S., B.S. Geology 

30 years professional experience 

Allen Ollila B.S. Chemical Engineering 

26 years professional experience 

Don Rufledt B.S. Resource Management (Soils) 

30 years professional experience 

Mary Ramsey B.A. Communications 

4 years of professional experience 

Barry Williams M.A., B.A. Anthropology 

30 years professional experience 

BLM Montana State Office 

Ed Hughes B.S. Mineral Economics 

30 years professional experience 

Joan Trent B.A. Psychology 

M.A. Environmental Science 

30 years professional experience 

BLM Wyoming State Office 

Susan Caplan B.S. Meteorology 

M.S. Air Resource Management 

19 years professional experience 

Responsibility 

DEIS Project Leader 

Water Resources 

FEIS Project Leader 

Soils, Land Use/ 

Vegetation, Wildlife 

Writer/Editor 

Cultural Resources 

Economics 

Socioeconomics 

Environmental Justice 

Air Quality /Climate 
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5.4 Tribal Organizations Consulted 

Three Affiliated Tribes 

Lower Brule 

Standing Rock Sioux Tribe 

Crow Creek Sioux Tribe 

Fort Peck Tribe 

Northern Cheyenne Tribe 

Fort Belknap 

Turtle Mountain Band of the Chippewa Indians 

Oglala Sioux Tribe 

Santee Sioux Tribe of Nebraska 

Rosebud Sioux Tribe 

Flandreau Santee Sioux Tribe 

Yankton Sioux Tribe 

5.5 Comments and Responses to Draft 
EIS 

Introduction 

Included in this section are comments received by the Bu­
reau of Land Management and the Office of Surface Min­
ing during the review period for the draft EIS. The Bureau 
of Land Management and the Office of Surface Mining thank 
all who took time to share their thoughts and inquires. We 
have sought to incorporate, modify, and explain these within 
this document’s text. 

Some writers addressed large-scale ecological concerns such 
as acid rain and the global warming. These phenomena are 
beyond the scope of this document. Some comments were 
expressions of social values for a particular alternative and 
provided no substantive information for the analysis. These 
comments do not require a response; they are included to 
show convictions and values the public shared. 

Responses 

The below numbered responses correspond to the numbers 
located adjacent to the accompanying comment letters within 
this section. Bold text at the beginning of the response dem­
onstrates that the response is to more than one comment 
letter. 

1. Develop an alternative that protects additional cul­
tural resources within the WMA. 
The alternatives are based on the significant impacts to cul­
tural resources. The preferred alternative parallels the Pro­
grammatic Agreement and Management Plan done in con­
sultation with tribal and preservation advocates over a four­
year period. Alternative C (Preferred) has been modified 
to preserve additional stone features within the WMA since 
the DEIS. 

2. Develop methods for further protecting unmarked 
burials. 
To date three unmarked burials have been identified within 
the WMA. Additional proactive identification of unmarked 
burials has been implemented in Phase II of the Manage­
ment Plan. These include sensitive excavations at probable 
locations. Discovered remains will be left in place until it 
is necessary to relocate. As NAGPRA does not apply to pri­
vate or state lands, all unanticipated discoveries will follow 
applicable North Dakota Century Code. 

3. Compliance with Section 106 of the NHPA of 1966 as 
amended. 
There has been considerable confusion over the protection 
of cultural resources as affected by the State of North 
Dakota’s Public Service Commission issuing a permit for 
the mining of private and state coal and the leasing of fed­
eral coal. Compliance with Section 106 applies only to the 
leasing of the federal coal. As there are no federal lands 
involved in the permit, all the private and state coal may be 
mined through the PSC’s permitting process.  Under that 
process, proposed cultural resource mitigation is reviewed 
by the State Historical Society, and an approved cultural 
resource plan is required under N.D.C.C. § 38-14.1-30. 
There is no federal involvement in that process. The leas­
ing of federal coal requires the federal agencies (BLM and 
OSM) to take into account the effects of their undertaking 
on historic properties and afford the Advisory Council on 
Historic Preservation (Council) a reasonable opportunity to 
comment, i.e. the Section 106 process. 

During the spring of 2000, BLM, OSM, Council, PSC and 
SHPO (State Historical Society) discussed how the two pro­
cesses could be intertwined to provide the best-faith effort 
to take into the account the effects of their separate pro­
cesses or undertakings on historic properties within the 
WMA. It was determined that all agencies would look at 
the entire WMA and develop a single cultural resource man­
agement plan regardless of the determination of what coal 
was mined. Thus, for purposes of Section 106, the WMA 
became the APE (area of potential effects) for leasing of 
federal coal. This paralleled the PSC permit area. 

In 2000, The Coteau Properties Company provided the agen­
cies with an inventory of archeological resources, and in 
2001, it provided a report concerning the tribal significance 
of sites within the WMA. This second report came from 
ethnographic evidence and conversations with tribal peoples. 
Also in 2001, a report on the evaluation of the archeologi­
cal significance of the sites was completed. That evalua­
tion tested a small sample of approximately 1,700 stone fea­
tures. In January/February of 2002, OSM, BLM, and SHPO 
determined which sites were eligible for listing on the Na­
tional Register of Historic Places. Thirty-nine (39 of 200) 
prehistoric sites were determined eligible for their archeo­
logical information, and one (1 of 50) historic period site 
was determined eligible for its architectural value. Two other 
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sites were to be avoided, an effigy and the only recorded 
unmarked burial. After additional consultation, the effigy 
was determined to be a Traditional Cultural Property using 
the criterion of history and design. 

In December of 2002, the Adverse Effect determination was 
finalized, and in January the Council agreed to formally par­
ticipate in the Section 106 process. Throughout the process 
a “working group” consisting of the cultural offices of the 
Three Affiliated Tribes, Fort Peck Assiniboine and Sioux 
Tribes, the Tribal Historic Preservation Office Standing Rock 
Sioux Tribe, BLM, OSM, Council, PSC, SHPO, and the 
National Trust for Historic Preservation held meetings and 
conversations concerning the process, reports, eligibilities, 
TCPs, etc. In January of 2003, the ninth version of a Pro­
grammatic Agreement and the fourth version of a cultural 
resource Management Plan were also sent to Fort Belknap, 
Oglala Sioux Tribe, Rosebud Sioux Tribe, Flandreau Santee 
Sioux Tribe, Turtle Mountain Band of Chippewa Indians, 
Northern Cheyenne Tribe, Crow Creek Sioux Tribes, and 
the Lower Brule for comment. In August of 2003, Coteau 
had signed a final version of the Programmatic Agreement 
and associated Management Plan. The following month 
BLM, OSM, PSC, and SHPO signed the agreement. With 
the signatures of Coteau and the State Historic Society, a 
CRMP was in place for the state to issue the PSC permit for 
the WMA.  Major components of the Management Plan in­
clude mitigation through archeological investigation of his­
toric properties that will be destroyed by mining and pres­
ervation of stone ring and cairn features through donation 
of lands to the North Dakota Indian Cultural Education Trust 
(see #6). 

In March of 2004, Coteau submitted a preliminary report of 
the Phase I investigations required by the Management Plan. 
While the work had completed the requirements of the 
Management Plan’s Phase I, BLM, OSM, SHPO and the 
Council requested additional investigations of the prehis­
toric settlement patterns prior to finalizing the Phase II in­
vestigations. Coteau agreed to fund those investigations 
done by an outside investigator, the University of Iowa.  On 
May 4, 2004, the Council signed the Programmatic Agree­
ment. 

Additional changes were made to the Programmatic Agree­
ment and Management Plan early in 2005 because of the 
inability to acquire certain lands referenced in the DEIS for 
donation to North Dakota’s Indian Cultural Education Trust. 
The modification was developed in continued consultation 
with the lessee, the North Dakota State Historic Preserva­
tion Office, The Advisory Council on Historic Preservation, 
Three Affiliated Tribes, Fort Peck Assiniboine and Sioux, 
the Standing Rock Sioux Tribe, and Public Service Com­
mission as part of National Historic Preservation Act com­
pliance for this undertaking. 

4. Clarify each alternative’s mitigation measures. 
BLM has rewritten portions of the cultural section to clearly 
define what will be affected within the WMA and what will 
be donated to the Indian Cultural Education Trust from out­
side the WMA (see Table 4.3).  BLM has adjusted site num­
bers and effects as additional information has been received 
from Coteau and the State Historical Society. 

5. Traditional Cultural Properties defined. 
Traditional Cultural Properties (TCPs) are the most misun­
derstood and hardest to define category of historic proper­
ties. They were originally to designate such significant natu­
ral features as Bear Butte, Devils Tower, etc., which were 
an integral part of a community’s folkways and did not eas­
ily fit into the already defined National Register property 
types. They are not synonymous with features having sa­
credness. TCPs are generally defined as a property eligible 
for inclusion in the National Register of Historic Places by 
association with an event or person, have architectural sig­
nificance, or are important in yielding significant informa­
tion. They must have defensible boundaries and integrity. 
They must be associated with the cultural practices or be­
liefs of a living community, rooted in the community’s his­
tory, and important in maintaining the continuing cultural 
identity of the community.  TCPs must be a tangible place 
important to the community today and must have been im­
portant for 50 years or more. 

BLM does not have sufficient information to designate the 
estimated more than 1 million stone features originally found 
across the Great Plains as TCPs.  If we look at the defen­
sible boundaries alone, we cannot use the artificially con­
structed WMA as a boundary; it has no historic integrity. 
The stone features within the WMA individually do not meet 
the criterion of the National Register and additional bur­
dens to be TCPs. However, one TCP has been identified 
within the WMA, the turtle effigy.  It was known to mem­
bers of the Three Affiliated Tribes and utilized in past 
memory.  That is important. TCPs are not “found by pedes­
trian survey,” they are locations that are known to the com­
munity. 

The Programmatic Agreement and Management Plan pro­
vides flexibility, allowing for the Management Plan to evolve 
as new information surfaces. The plan can accommodate 
information of additional TCPs as brought forth and docu­
mented by any cultural community. 

6. Trust and Donor Agreements explained. 
The Indian Cultural Education Trust was written into law 
by the North Dakota Legislature during the 2003 legislative 
session. The trust provides a mechanism for donation of 
land and/or monies for Indian cultural education. It is be­
ing used as an innovative response to the significant loss of 
the stone features found throughout the WMA.  Not only 
does it provide for some preservation of stone features within 
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and outside the WMA, but it also provides access to these 
features. The trust also provides significant money for cul­
tural education. How and what is done is left to the Tribe(s) 
and the donor (the lessee) to decide. It is an offer by the 
lessee not the federal government. As long as the donation 
meets the requirements of the Trust and is consistent with 
the intent of the Programmatic Agreement and Management 
Plan, the donation will contribute to the federal responsibil­
ity for compliance with the National Historic Preservation 
Act. While part of the mitigation plan, it is not necessary 
for the federal government’s obligation to meet the require­
ments of the National Historic Preservation Act.  The lands 
will be donated to the State of North Dakota and managed 
by the North Dakota State Land Board. 

7. Treaty Rights. 
All federal lands and mineral interests involved in the cur­
rent coal lease application are open to leasing and develop­
ment under the North Dakota RMP and in accordance with 
the Mineral Leasing Act of 1920 and the Federal Coal Leas­
ing Amendments Act of 1976 (FCLAA).  Resolving treaty 
disputes is outside the scope of the EIS process. The EIS 
analyzes and discloses environmental impacts to resources 
of concern to Native Americans.  However, evaluating 
whether those resources are covered by the 1868 Fort 
Laramie Treaty or any other treaty, or whether impacts to 
those resources violate specific treaty rights, is beyond the 
scope of the environmental analysis. 

8. Importance of the coal mining industry to the local 
and regional economy. 
Socioeconomics sections of this document (Sections 3.11 
and 4.10) have been revised to acknowledge the contribu­
tions of the coal mining industry to the local and regional 
economy.  This includes employment, personal income, and 
economic activity in the local communities, school districts, 
and the Bismarck Trade Area.  It is also acknowledged that 
the Freedom Mine contributes to the operating budgets of 
the county, cities, and school districts through the coal sev­
erance taxes returned to Mercer County. 

9. Dependence of the operation of the Freedom Mine on 
federal coal reserves. 
A number of comments imply that the continued operation 
of the Freedom Mine is dependent upon obtaining the ap-
plied-for federal coal reserves, or that the mine would close 
prematurely without the federal lease. Federal coal produc­
tion from 1997-2001 accounted for less than 5 percent of 
the total coal mined in Mercer County.  Mine-specific pro­
duction data is not available; however, the Freedom Mine 
accounted for 92 percent of the County’s average annual 
production over the period. 

The mine has and will continue to supply coal to its existing 
customers with or without the federal lease. The recently­
approved Surface Coal Mining Permit NACT 0201 allows 

the mining of non-federal reserves in the WMA.  Acquisi­
tion of the federal coal reserves would allow the maximum 
economic recovery of the non-federal reserves. However, 
there are adequate reserves of coal available in the Renner’s 
Cove coal deposit and the nearby Beulah and Hazen coal 
deposits to supply the contracts throughout the expected life 
of the customer plants. This is based upon the BLM’s West-
Central North Dakota Management Framework Plan, July 
1981. At that time there was an estimated 700 million tons 
of federal coal that could be mined, including 27,971 acres, 
in these deposits alone. Federal coal ownership accounts 
for 27 percent of the total mineral acres in Mercer County. 
However, because of the ownership pattern the percentage 
of federal coal in the identified deposits would likely be in 
the 35-40 percent range. If so, there were an estimated 1.75 
to 2 billion tons of non-federal reserves in the deposits. 

10. Cultural Programmatic Agreement does not obligate

BLM to lease coal.

The EIS provides a range of alternatives from which the

decision maker will make a selection. The Programmatic

Agreement and Management Plan are parts of compliance

with the National Historic Preservation Act.  They are also

the basis on which the Preferred Alternative (Alternative C)

is developed. But, signing them does not obligate the BLM

to lease coal.


11.  BLM decision concerns the leasing of federal coal.

Expansion of the Freedom Mine to include private and state

coal reserves was approved by the North Dakota Public

Service Commission on April 14, 2004.  The BLM must

decide whether to lease tracts of federal coal (beneath pri­

vate surface) within the approved permit area.


12. Reply to Coteau’s DEIS review.

Appropriate content and format changes have been made to

the FEIS as specified in Coteau’s June 29, 2004, letter.


13. Aquifers.

The DEIS does not mention “degradation of water quality

1-2 miles from the proposed mine sites.” The DEIS (p. 32,

§ 4.4, Groundwater) “Low permeability of lignite aquifers

suggests that measurable declines in groundwater levels

would not extend more than one to two miles from an ac­

tive mine site.” A measurable decline in groundwater level

means the water table would be lowered in aquifers near

the mine. Water quality in “surrounding rivers and Lake

Sakakawea” would not be threatened by seepage of ground­

water into an open pit.


TMDL (Total Maximum Daily Load, the maximum amount 
of a pollutant that a water body can receive and still meet 
water quality standards) applies to pollution of surface wa­
ters. As the DEIS indicates (§ 4.4, Surface Water), surface 
waters would pass through sediment-control ponds before 
exiting the permit area. Coteau asserts “discharges from 
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sedimentation ponds on the mine site have average lower 
sediment concentrations than monitored surface water run­
off from surrounding undisturbed lands.”  (See Letter No. 
21 at point No. 41). 

The aquifers of significance in the WMA include shallow 
lignite beds of the Sentinel Butte Formation. Potentiomet­
ric maps of near-surface aquifers in the permit area indicate 
that water-bearing strata receive water from WMA high­
lands and distribute it as spring and seeps in and near the 
West Mine Area.  This mapping indicates that groundwater 
would not affect Lake Sakakawea and the surrounding riv­
ers. 

14. Mercury.

Mercury emission section incorporated into 3.4 Air Quality

and Climate.


15. Wetlands.

Coteau has addressed the loss of wetlands through mitiga­

tion by increasing the size of a wetland complex on reclaimed

land in S1/2 § 6, T. 145 N., R. 87 W. A total of 36 acres of

seasonal wetlands will be added to the wetland complex,

and 40 acres of additional native grassland will be estab­

lished near the wetland. The reclaimed wetlands represent

a net gain in wetland acreage at the Freedom Mine.
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